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Honorable T. Jordan Gallagher
State's Attorney

beXalb County Court house
Sycamore, Illinois 60178

Dear Mr. Gallagher:

fr a person has been convictad of a

¥ the violation of a municipel or&inance,
3 9f a person whose identity he has
therwise come into possession of, the

od péreon from whom such identity was

&3 otherwise obtained without authorization,
upon learning of the person having been arrested
~ustng his identity, wmay, upon verified petition

to the chief judge of the circuilt wherein such
arrest was had, have a court order entered by

such chief judge expunging the arrest record,
conviction, if any, and all officlial records of
the arresting authority and trial court, it any,
anc may have hls name removed from all court .
records in cormection with the arrest and con-~
viction, If any, changzed Dy order Of the court to
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show 2 correction Nume pro tunc, including the
ingertion in such records of’the real name of“the
‘offender, 1f known or aagerta

the aggrised's name. % % # * (Emphasis added.)

Specifically, you ask wkether or not this provision
fequires the eircuit clerk of DeKall County to turn over to the
petitioner all documents which are in her possession, including,
but not limited to, the original complaint, information or
indictment, as well as minutes taken by the deputy clerks. For
the reasons hereinafter stated, it is my opinion that you have
correctly advised the circuit clerk that she is not required to
release the documents in question to the petitioner.

. The statute, as indicated abavé, profidas for the
expunction of the arrest record, conviction record, if any,
and all official records of the arresting authority an&’trial
court, and the removal of the petitioner's name from all court
records in comnection with arrest and conviction to show a -

correction Junc pro tunc, including the insertion of the,reai

nane of the offender in lieu of the a;;rieved‘a name. It is
clear that the General Assembly did not intend that the circuit
clerk release the records in queation to the petitiomer.
Firstly, the statute requires physical correction of
the records, which would be impossible if the records were
released to the petitioner or othetwisq.destroyed. Moreover,

Bacausa the statute 9rovidesvfor a correction Nune pro tune,

otherwise valuable records of theiarrest.andlar conviction of
the actual criminal perpetrator would be lost to the Juetice

system.  Secondly, had the General Assembly intended that the




lionorable T. Jordan Gallagher ~ 3.

circuit clerk release the documents in question to the petitioner,
it could have so provided with the appropriate language as it
did in paragraph 1 of section 5, which specifically provides
that:
“ % % % All photographs, finger prints or
other records of identification so taken shall,
upon the acquittal of a person charged with the

erime, or, upon his being released without
"being convicted, be returned to him, * % ¥

® % % ' ) on
(¥mphasis added.) '

Thetefore, it is clear that the General Assembly intended to and

 did in fact distinguish between the situation of acquittal of

an inﬁtvidual without conviction and the misuse of an innocent
peféoh's uame by an actual offender. |

It is & fundamental fulevof-statutory construction
that an entiie section must be so conmstrued as to make it
harmonious and consistent in all 1ts parts so as to accomplish
the general object of the Act. (?eqple ex rel. Roan v. Wilson
(1950), 405 T1l. 122.) Because in the situation of the misuse

of an imnocent person's name, the General Assembly did not
provide for the "return' or the “release’ of the records to
the petitioner and because the release, as discussed above,

would be 1nconsistént with the other mandates of the section

relative to removal and correction Nunc pro tunc, it is clear
tast the circuit clerk is required to maintain all subject
records in her possession and may not release or otherwise

destroy such documentation.
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You have alse requested my opinlcn as to the proper
 procedure to be followed by the circuit clerk in executing an
order of expunction which has been entered by the chief judge
of the circuit.
There is no Illincis statutory or case law definition
of the term “expunge' ., ﬂébstér'a Dictionary 863 (34 Ed. 1961)
defines "sxpunge" as follows: |
Y] a: to strike out, obliterate, or mark
for deletion (as a word, line, or sentence)
b: to obliterate (a material record or trace)
by any means * % ¥, I . _
) %* &k . "
Black's Law Dictionary 693 (4th Ed. 1968) defines “expunge" as:
. "to destroy.or obliterate; it implies uot
a legal act, but a physical amnihilation. Andrevws
v. Police Court of City of Stockten, Cal. App., ‘
123 p,24 128, 129. To blot out; to efface
4dasigned$y; to obliterate; to strike cut wholly."”
Although the word "expunge" may be defined to mean
deetrucuion-or,aﬁnihilation, as discussed above, it is clear
that the General Assembly, in this ciraumstance, did not intend
that the records themselves be destroyed.
| Your inquiry relating to the procedure itself requires
an answer of a practical nature. The procedure set out in the

Missouri appellate case State ex xel. M.B. v. Brown (1976),

532 S.W.2d 593, 896, provides a clear description of the physical
acts necessary to expunctian.' Therein, the court held that
the word "expunge”, in a Missouri statute which allowed a youth-

ful offender who successfully completed probation to apply for
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a court order expungiug all recordation of his arrest, trial,
and conviction, does not call for destruction of the records
themselves. In pointing out that the destruction of all such
records would be incomsistent with other statutory mandates

imposed on the clerk of the court, the court stated that:
8 : .&-**

% % % As a practical matter, all records which
must be retained by the court and which are
identifled in any way with the arrest, trial and
conviction of the offender, should have all
references ¢o him eliminated. This may be done
by striking:out blottin abliterating or in .

: : .nk,or
excising Lie name o S o*-en[er,_ - ess
and any other i&énciflcation vhlch m t assoclate .
him with the records of the court. Is may be.
doné_through the use of Ink. chemical or mechanical
means just so long aa_tﬁere § no way to read
defendant’'s name or address, or any oth ~
I&entifying words or numbars

% % % : - o

(Fwphasis added.)
However, the court then went on to state that all other papers

which are not needed for the court's records and filee may be
destroyed. That specific holding, I weald note, is inapplicable
to the Illinnis'scatgta in qugstion, because the destruction of
any of such documentation is clearly not authorized in the case
of the misuse of an innbceat’?érsan's name by an actual offender.
However, it is umy opinion that.byicoﬁplying with the practical

procedures as gtated by the court, the circuit clerk will have
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effectuated the intent of the General Assembly in enacting

paragraph 2 of section 5.

varyq;xuly;ynurs,

ATTORHNEY CENERAL




